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The U.S. federal government has not developed a
unified data protection law or regulatory system. Rather,
the United States relies upon a “patchwork™ of state laws
and sector-specific federal laws to protect U.S. citizens’
data and information. However, recent incidents of major
data breaches (such as the Marriot hack) have prompted
members of the U.S. Congress to begin considering efforts
on comprehensive data protection legislation.

As members of Congress discuss and debate possible
data protection legislation, the United States’ peers
and competitors are advancing their own national data
protection policies. The intents and purposes of these laws
and regulation are manifold: to protect consumer privacy;
to enhance government surveillance powers; to increase
competitiveness of domestic businesses; and so on.

This article reviews U.S. perspectives on the impact
of foreign data protection policies on U.S. economic and
national security interests. We examine three cases: the
EU’s General Data Protection Regulations (GDPR); China’s
Cybersecurity Laws; and India’s data localization policies.

Each case presents regulatory challenges to U.S. business
interests that could, in turn, undermine U.S. global economic
competitiveness. Many in the U.S policy community argue
that a weakened economy undermines the U.S. defense
industrial base, U.S. military strength, and thus, U.S. national
security. Moreover, foreign data protection regulations may
also curtail the development of cutting-edge technologies
vital to U.S. national security and weaken cyber threat

information sharing practices.

1. China’s Cybersecurity Law

1.1 Background on China’s Cybersecurity Law

In an effort to improve cybersecurity and better control
data transfers, the People’s Republic of China adopted the
Cybersecurity Law in November 2016. Since adopting the

20

measure, the Chinese government has begun to implement
various provisions of law.

Overall, the Chinese Cybersecurity Law is a comprehensive
set of provisions governing the use of information and
communication technology (ICT) in China. The law outlines
Chinese policies on issues such as personal information
protection, data management, and cross-border data transfers.

The three key provisions of the Cybersecurity Law salient
to this article are: cybersecurity inspections of businesses in
China; protections for “critical information infrastructure;”
and data localization requirements.

First, on November 1, 2018, the Chinese government
began to enforce a cybersecurity provision that empowers
China’s Public Security Bureaus (PSBs) to conduct
inspections of companies that use or provide internet services
in China. Under this measure, PSBs are given broad authority
to physically or remotely access and inspect company
networks that may impact national security or public safety.

Second, the Cybersecurity Law imposes new requirements
on entities that operate so-called “critical information
infrastructure” (CII). Notably, the Chinese government
has not yet provided a clear definition of CII. As detailed
in an August 2018 Brief! by the Center for Strategic and
International Studies (CSIS), operators of CII must use
network products and services that have undergone a
national security review process, store certain data within
China’s borders, and undergo periodic security assessments.
However, the Chinese government has not yet approved
implementing regulations for this provision.

Third, the Cybersecurity Law’s data localization provision
requires that CII and other data deemed “important” or
“personal” can only be transferred outside of China if it
successfully passes a security assessment by the Chinese

government. Like the CII provision above, the Chinese

' “How Chinese Cybersecurity Standards Impact Doing Business in
China”, CSIS BRIEFS, 2018




government has not yet approved implementing regulations

for this data localization requirement.

1.2 Impact on the U.S. Economy and
National Security

China’s Cybersecurity Law presents a significant challenge
to U.S. companies currently operating within China’s borders
as well as U.S. companies looking to expand operations into
China.

To begin, the law’s vague language in its inspection
provision gives PSBs authorities broad discretion when
inspecting corporate networks and data. For example,
although there are no clear definitions for terms such as CII
and “important” or “personal” data, Chinese government
entities may use a broad interpretation of these definitions
when determining whether it has authority to access and
inspect a U.S. company’s network or data. If interpreted
liberally, China’s Cybersecurity Law could extend to virtually
any U.S. company operating in China.

Many business representatives and policy experts have
warned that Chinese government officials could use the guise
of “national security” or “public safety” to inspect a U.S.
corporation’s sensitive data. Given the widespread allegations
of Chinese government’s theft of foreign trade secrets and
intellectual property to benefit its own domestic industry,
U.S. industry has justifiably raised alarms at the prospect of
allowing Chinese government officials expansive access to
their networks and data.

Moreover, the law’s data localization regulations could
undermine U.S. trade-in-services with China. A September
25,2017 statement® by the U.S. delegation to the World Trade
Organization outlined the potential negative consequences of
China’s data localization efforts:

The result would be to discourage cross-border data

transfers and to promote domestic processing and storage.

The impact of the measures would fall disproportionately

on foreign service suppliers operating in China, as

these suppliers must routinely transfer data back to
headquarters and other affiliates. Companies located
outside of China supplying services on a cross-border
basis would be severely affected, as they must depend on

access to data from their customers in China.

2 “COMMUNICATION FROM THE UNITED STATES, MEASURES
ADOPTED AND UNDER DEVELOPMENT BY CHINA
RELATING TO ITS CYBERSECURITY LAW”, WTO, 2017

Furthermore, once fully implemented, China’s
Cybersecurity Law could be “weaponized” to meet Beijing’s
broader geopolitical goals. For example, the Chinese
government could potentially use PSBs cybersecurity
inspections as a retaliatory measure against the U.S. in the
context of the ongoing trade war. Indeed, Chinese officials
could conduct overly burdensome reviews and inspections to
slow down U.S. business operations in lieu of the imposition
of additional tariffs on U.S. products.

China’s Cybersecurity Law also presents national security
concerns for the United States. The U.S. policy community
(and especially the Trump Administration) has increasingly
advanced the conviction that U.S. “economic security” is a
fundamental component of U.S. national security. The Trump
Administration believes that a vibrant economic sector
promotes a robust defense industrial base and strong military.
Ultimately, a secure and strong economy strengthens
the United States’ strategic position against China in the
escalating great power competition.

The concept is a guiding principle of the Trump
Administration’s trade and economic policies. Indeed, over
the past year, major trade policy decisions of the Trump
Administration (to include Section 232 tariffs on steel and
aluminum and Section 301 tariffs on Chinese products) were
predicated on this concept of “economic security is national
security.”

If China’s Cybersecurity Law begins to yield major negative
impacts on U.S. businesses, the Trump Administration will not
only see this as an affront to its economic interests — but also

as a threat to its national security apparatus.

2. The EU’'s GDPR

2.1 Background on the GDPR

The European Union previously relied upon a patchwork
of data privacy laws across EU member states, much like the
United States’ current data privacy regulatory framework.
Seeking a unified regulatory approach, the EU adopted the
General Data Protection Regulation (GDPR) in April 2016,
which later went into effect in May 2018.

The GDPR is often considered the most comprehensive
piece of data protection legislation in the world. In general,
GDPR places the responsibility of data protection on

organizations that process personal information of EU

citizens. It establishes the principle of “privacy by design




and by default” for organizations that control or process
such data. It also requires organizations to maintain a data
protection officer to ensure the privacy of EU citizen data.
The GDPR lays out strict financial penalties for organizations
that do not meet its privacy standards. The maximum fine
under the GDPR is 4 percent of an organization’s annual
turnover or 20 million Euros (whichever figure is greater).

GDPR’s data privacy requirements apply to any
organization — to include any organization outside the EU’s
border — that offers goods and services to individuals in the
EU or that monitors their behavior. As such, the GDPR has a
global reach.

Each nation within the EU is required to create an
independent public Data Protection Authority (DPA) to enforce
the GDPR. However, the DPAs cannot formally enforce the
GDPR outside of its borders. As such, the EU must rely upon
agreements with foreign courts and other relevant bodies to
effectively enforce the GDPR outside of the EU.

2.2 Impact on the U.S. Economy and
National Security

The GDPR places considerable regulatory burdens on
U.S. companies. Any U.S. organization that controls or
processes EU citizens’ data is subject to DPA enforcement.
Fines of up to 4 percent of an organization’s annual turnover
or 20 million Euros pose a significant financial risk to U.S.
companies. Costs of complying with GDPR regulations—and
the potential inefficiencies resulting from such compliance—
can also hurt U.S. companies.

However, there are still many “unknowns” regarding how
GDPR enforcement will manifest in the coming years. For
instance, it remains unclear how DPAs will interact with
counterparts in the United States to penalize non-complaint
U.S. companies. Furthermore, the cost of GDPR compliance
for U.S. companies relative to foreign counterparts is unclear.
In turn, we do not yet know how the GDPR might affect
the competitiveness of U.S. companies compared to foreign
counterparts.

One potentially significant technological consequence of
GDPR is that it will limit the amount of global data available
to U.S. organizations, which will, in turn, complicate the
development of artificial intelligence (Al) algorithms.
Al systems require large amounts of data to process in

order to mature their algorithms. As such, data limitations

resulting from GDPR enforcement could ultimately impede

Al development. And while this concern applies to data
protection regulations across the globe, the GDPR represents
the most significant risk to U.S. Al developers, given the
large amount of data shared between U.S. and EU entities.

As the global leader in Al technology, the United
States would suffer the greatest opportunity cost from a
decrease in available data. A slowdown in Al development
would jeopardize the rapid growth of Al in U.S. industry.
Consequently, the U.S. national security community, which
relies heavily upon industry to develop and operationalize
cutting-edge Al capabilities, would assuredly be concerned
about the impact on Al-related national security efforts.

However, some experts have countered these concerns,
noting that the GDPR may ultimately facilitate Al
development. For example, in a June 2018 TechCrunch article?,
Ivy Nguyen of Zetta Venture Partners argues that the GDPR
will require companies to better organize and manage their
data. These data management processes will help organizations
better understand their data and, in turn, more effectively
develop and deploy Al systems. Moreover, GDPR also
requires all EU citizen data to be portable (i.e., available for
download by a user), meaning that more data will be digitized
and thus accessible for Al development and application.

At this point, only time will tell exactly how the GDPR
will impact Al development in the United States.

Lastly, the GDPR may undermine cyber threat information
gathering and sharing between U.S. threat analysts. In short,
GDPR forbids the publication of information that identifies
EU individuals. GDPR thus bans publication on so-called
WHOIS databases, which provide information on registered
owners and operators of domain names and IP addresses.
According to security experts, including Chris O'Brien from
EclecticIQ*, these databases have traditionally help inform
threat analysts in their research for cybersecurity threats.
With these databases, cyber threat gathering and information

sharing in the United States may become less effective.

3. India’s Data Protection Policies

3.1 Background on India’s Data Protection Policies

The Indian government has begun pursuing stricter data

3 https://techcrunch.com/2018/06/07/gdpr-panic-may-spur-data-and-ai-
innovation/

* https://www.informationsecuritybuzz.com/articles/gdprs-impact-on-
threat/
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protection policies over the past several months, with a focus
on data localization.

In April 2018, the Reserve Bank of India (RBI) established
a requirement for all global payment firms to store transaction
data of Indian customers within its borders. This data
localization requirement went into effect on October 15, 2018.

Despite protests over the regulatory burdens of RBI’s data
localization requirement, major U.S. payment firms such
as Visa and MasterCard confirmed in October that they had
begun complying with this new rule. According to news
reports’, however, these companies remain in discussions
with RBI to try to relax data storage requirements on certain,
older financial transactions.

In addition to the RBI requirement, the Indian parliament
will soon consider a comprehensive data protection bill. The
proposed legislation, called the Personal Data Protection
Bill, was drafted by the Indian Ministry of Electronics and
Information Technology (MEITY) and is now undergoing
reviews within the Indian bureaucracy. The Indian parliament
is expected to introduce the bill around June 2019.

Although it is still under review and subject to change, the
current version of the bill places restrictions on cross-border
data transfers. It requires that every “fiduciary” (meaning any
processor or controller) of personal data of an Indian citizen
must have at least one copy of the personal data stored in
India. More sensitive personal data must be processed in
India. The bill also prescribes several conditions for the

transfer of non-sensitive personal data outside of India.

3.2 Impact on the U.S. Economy and
National Security

U.S. companies and many members of the U.S. Congress
have characterized India’s data localization policies as a
form of protectionism that hurts U.S. business. For example,
Nigel Cory of the Information Technology and Innovation
Foundation has argued® that data localization policies place
regulatory burdens on businesses by forcing them to use or
establish local services. This duplicative cost makes “these
firms and their services less competitive compared to local
firms, which may only use domestic data services.” Many in

the U.S. Congress are concerned about these developments.

* https://www.livemint.com/Industry/Wmq7Sr5YtNBPcet8aGBRQP/
Visa-Mastercard-begin-storing-India-payments-data-locally.html

¢ https://www.livemint.com/Opinion/bHelcN7RR5rQ5r3hPxX GRP/
Opinion--The-RBIs-misguided-digital-protectionism.html

For instance, U.S. Senators John Cornyn (R-Texas) and Mark
Warner (D-Virginia) said in an October 2018 letter to Indian
Prime Minister Narendra Modi that data localization disrupts
bilateral digital trade and, in turn, threatens the U.S.-India
economic partnership.

Indeed, given India’s massive potential as an export market
with its 1.3 billion population, many view restrictions on
digital trade with India represents as a significant opportunity
cost for U.S. businesses.

India’s burgeoning economy is not alone in its growing
preference for data localization and limitations on cross-
border transfers. Others, such as Indonesia and Vietnam, have
similar policies. Growing trend of data localization policies
across emerging, high-potential economies represents a
major threat to the U.S. digital services economy—and the
broader U.S. economy.

And, as discussed earlier, the Trump Administration
believes that a weakened economy also impacts the defense

industrial base and U.S. military posture.

4. Conclusion

As the U.S. Congress debates its own data protection
legislation over the next several months or years, global
partners and competitors are taking actions to protect and
control their data. Taken together, this global web of data
protection laws and regulations can severely impact the U.S.
business community and undermine efforts to advance key
technologies of economic and national security importance
such as Al

Data protection can also be viewed in the context of the
emerging great power competition between the United
States and China. Many in the United States view China’s
Cybersecurity Law as part of a broader effort to promote
its domestic industry at the expense of U.S. economic and
security interests. Predatory actions against U.S. companies
resulting from the Cybersecurity Law could put the United
States at an economic and security disadvantage against its
rising competitor.

In light of these challenges, U.S. policymakers will likely
push for pro-business data policies to promote digital trade
and services and fight against “digital protectionism.” These
efforts require balance between legitimate demands for
personal privacy and promotion of digital innovation that

contributes to U.S. prosperity and security.
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Addressing Digital Protectionism in ASEAN:
Towards Better Regional Governance
in the Digital Age
by Dr Kaewkamol Pitakdumrongkit, Assistant Professor,
RSIS, Nanyang Technological University, Singapore

APAC Group, 2nd Research Department

The ASEAN region is increasingly becoming digitalized.
It has over 700 million active mobile subscriptions, higher
than the population. Number of Internet users is forecasted
to reach 480 million by 2020. The size of digital econo-
my is estimated to grow from USD 150 billion in 2016 to
USD 200 billion by 2025, reflecting high potential. With
this background, this paper points out digital protectionism
(data regulations) that exists in ASEAN countries, challeng-
ing the regional growth.

Author of this paper, published in March 2018, is Dr.
Kaewkamol Pitakdumrongkit. Her research areas include

global and regional economic integration.

1. ASEAN Regional Frameworks
towards Digitalization

The paper points out strong intention of ASEAN nations

for regional integration. For this, they have launched sev-

: * E-commerce :

e-ASEAN _.' * Trade of ICT products and

| 2000 r Framework Services :
]

]

1

Agreement ¢ e-Society
¢ e-Government

P e Digital trade !
! e e-Service delivery !
|. %[st'ﬁelj I]SIT 'hl * Model Cloud platform for '
2028 : private & public sectors 1

! e Smart city development '

| 2015

Master Plan I ¢ Digital financial inclusion
| 2016 F on ASEAN -ﬂ * Trade distortions reduction
Connectivity 1 * Supply chains efficiency
2025 : * Tech. adoption by MSMEs

1
E-commerce " * Cross-border !
1

2018 .
Agreement e-commerce transactions 1

Note: Micro, small and medium enterprises (MSMEs)
Source: ASEAN Secretariat
Fig. 1 ASEAN Initiatives towards Digital Integration
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eral initiatives, but the author focuses attention on digital
initiatives (Fig. 1).

It considers digitalization, especially ‘digital economy’ and
‘e-commerce’ as the key for regional integration: ASEAN

Economic Community (AEC).

2. Digital Protectionism in ASEAN

In spite of these initiatives, the paper points out that “dig-
ital protectionism” still exists. For the definition, it refers to
view of the Office of US Trade Representative (USTR) that
digital protectionism includes restrictions on cross-national
data flows, digital technology & products, Internet services,

and other related issues e.g., e-payment systems.

2.1 Data Regulation barriers by ASEAN Nations
The paper highlights regulations among ASEAN nations

that create digital protectionism (Table 1).

Table 1 Data Regulations creating Protectionism

Type Country Regulation/ Policy
Local data center & disaster
Indonesia recovery center for public
services.
Data .
o ) One server locally for online
Localization Vietnam .
social networks.
Malavsia Ask permission to move
4 personal data abroad.
Government Philiobines Asking agencies to use
Procurement PP ‘Government Cloud'.
Local Indonesia >30% local parts in hw/sw
Content for LTE devices.
Intellectual Thailand Long pend.ency. period for
Property patent registration.
Thailand (plan) VAT on forglgn
. e-commerce businesses.
Taxation
. (plan) Tax e-commerce
Indonesia .
transactions.

Source: National Governments; KPMG; Asian Nikkei Weekly



In addition, the paper points out certain other regulations
that challenge the advancements of digitalization. Such as
Indonesia’s Financial Services Authority (OJK) requiring
foreign companies (incl. venture capital) to seek local part-

ners before investing in Start-ups.

2.2 Impact of Data Regulation barriers
Raising the issue of digital protectionism, the paper
perceives it to undermine the ASEAN’s efforts towards
regional integration. To substantiate this, it highlights role
of digital economy and e-commerce in the AEC Blueprint
2025 that seeks to:
* Explore further utilization, coordination of ICT for eco-
nomic development & promote ‘digital trade’.
 Enhance ‘digital economy’ by harmonizing legal frame-
works for online dispute settlement; creating inter-oper-
able, & secure electronic identification & authorization
mechanisms, etc.
* Promote financial integration by enhancing ‘digital pay-

ment services’.

The paper also points out the AEC’s emphasis on devel-
opment of MSMEs (micro, small and medium enterprises),
considering them backbone of ASEAN (~96% of regional
enterprises, 1/3rd of ASEAN exports to world). It highlights
that AEC considers e-commerce significantly beneficial in
reducing barriers to entry & operating costs for MSMEs.

Then, looking at the AEC 2025 goals, the paper raises
risks from digital protectionism. It perceives regulation bar-
riers to restrict the development of cross-border e-payment
system, raise the MSMESs’ costs of doing business, and re-
duce their participation in the regional economies.

The paper also emphasizes the point of individual econ-
omies intertwined in transnational production networks
(TPNs). Consequently, goods & services are produced
across multiple nations in supply chains. In such an envi-
ronment, companies have to share information e.g., prod-
uct designs, inventories, and logistics data across national
borders. The paper raises concern that digital protectionism

blocking cross-border data flow will affect all the compa-

nies in production chains and have repercussions across

entire ASEAN region.

3. Policy Recommendations for
addressing Digital Protectionism

To address these challenges, the author lists action points

that ASEAN policy makers could consider:

(1) Common definition of “digital protectionism”: con-
sider adopting definition of other organizations, e.g.,
US or EU. This will fast build common understanding
instead of defining it from scratch.

(i1) Quantify market-distorting effects of regulations:
Develop a database of protectionist measures to
guide policy makers. ASEAN nations could use other
organizations’ approach to quantify damages from
barriers. E.g., the Organization for Economic Co-op-
eration and Development (OECD), United Nations
Conference on Trade and Development (UNCTAD),
Universal Postal Union (UPU), and World Trade Or-
ganization (WTO) are collaborating on cross-border
digital trade measurement.

(iii) Policy discussion platform: Create an informal fo-
rum for member nations to discuss, clarify and ex-
change views on each other’s policies and effects on
multilateral trading system.

(iv) Enhance officials’ rule-making capacities: Provide
trainings for technical knowledge & skill enhance-
ment to policy makers with schemes such as the Ini-
tiative for ASEAN Integration (IAI).

This paper raises two interesting topics. One is the role of
digitalization in the regional integration initiatives. Second
is digital protectionist regulations across nations. But, both
cannot go together for long. Digital protectionism will chal-
lenge advancements of digitalization and impede ASEAN’s
progress towards AEC. In this context, the author’s recom-
mendation to “Quantify market-distorting effects of regula-
tions” is vital for harmonizing the regulatory environment on
regional basis in the ASEAN.
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